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Who is this Infosheet for?

If the Immigration Assessment Authority (IAA) or Administrative Appeals Tribunal (AAT) has agreed
with the decision of the Department of Home Affairs to refuse to grant you a visa, you have the right to
seek review of that decision in court. This process is known as ‘judicial review’. This Infosheet provides
an overview of the process for applying for judicial review at the Federal Circuit Court (FCC) to have
your IAA or AAT decision reviewed.

IMPORTANT

e The deadline to apply to the FCC is 35 days after the date of your AAT or IAA decision.
This date may be different to the date of the notification letter about your decision. See
‘Locating the date of notification and date of decision’ below.

e Applying to the FCC can be a very expensive process if you don’t succeed. You should
seek advice from a lawyer about your chances of success as soon as possible.

e The court process can last for 4 years or more and during that time you may not be
entitled to a Bridging Visa, work rights or Medicare.

e If you win at the FCC, you do not automatically get a Protection Visa. Your case goes
back to the AAT or the IAA to be reconsidered.
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Locating the date of decision and date of notification

If you received an IAA decision

Your IAA decision will most likely have been sent to you with a notification letter. The date of the
notification letter and the date of decision can sometimes be different and it is important you locate the
date of your decision as you have 35 days from the date of decision to apply to the FCC.

The front page of the decision looks like this (the date of decision is circled):

% e
Australian Government

Immigration Assessment Authority

Decision and Reasons

Referred application

Department ICSE Client 1D

Date and time of declsle

Decision

The 184 affirms the decision not to grant the referred applicant a protection visa.

Sometimes the date of notification and the date of decision is the same, but it is very important you
check this. It is the date of the decision that is important to determine the deadline for applying to the
FCC. See below for information about seeking an extension of time if you have missed the deadline to

apply.
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If you received an AAT decision

Your AAT decision will most likely have been sent to you with a notification letter. The date of the
notification letter and the date of decision can sometimes be different and it is important you locate the
date of your decision as you have 35 days from the date of decision to apply to the FCC.

The front page of the decision looks like this (the date of decision is circled):

/ Administrative

Appeals Tribunal

_‘E‘
AL

4y AURTRALTA L

DECISION RECORD
DIVISION: Migration & Refugee Division
APPLICANT: L]
CASE NUMBER: L]
HOME AFFAIRS REFERENCE(S): ]
COUNTRY OF REFERENCE:
MEMBER:
DATE: 6 December 2019

PLACE OF DECISION:

Sometimes the date of notification and the date of decision is the same, but it is very important you

check this. It is the date of decision that is important to determine the deadline for applying to the FCC.
See below for information about seeking an extension of time if you have missed the deadline to apply.

DECISION:

What can the FCC do?

The FCC can only look at whether there was an error of law in the way the AAT or IAA decided your
case. An “error of law” could be a mistake in the way the law has been applied to your case or the
process that was followed. This could be a mistake in the way they understood the law or did something
they weren’t allowed to do when assessing your case.
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The FCC cannot consider the merit of your case - they cannot consider any new evidence about your
protection claims and cannot make a decision about whether you are owed protection in Australia. The
FCC cannot grant you a visa.

How do | apply to the FCC?
In order to apply for review to the FCC, you need to complete an application and give it to the FCC.
You also need to pay the application fee or complete a form requesting that the application fee be

waived on the basis of financial hardship.

Your application to the FCC must include certain documents so that it is accepted by the FCC registry,
making it a ‘valid’ application.

The documents you must include in your application are:

e An application for review of a decision made by the Immigration Assessment Authority (IAA),
Administrative Appeals Tribunal (AAT), the Minister for Home Affairs, the Independent
Protection Assessment Reviewer (IPAR), or another decision-maker. For help with filling out
this application, see our ‘HRLP Infosheet — FCC Application Form Guide’.

e An affidavit confirming your application to the FCC and including a copy of the written decision

that you are reviewing (e.g. a visa refusal from the 1AA). For help with the affidavit, see our
‘HRLP Infosheet — FCC Affidavit Guide’.

o A template affidavit can be found at this link:
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/forms-and-fees/court-
forms/form-topics/All+Jurisdictions/form-fcc-affidavit.

e A copy of your IAA or AAT decision must be attached to your affidavit. There is a coversheet,
called an Annexure Sheet, which must be added between the Affidavit and the copy of your
AAT or IAA decision. This Annexure sheet is included in the Affidavit template linked above.

e An application for fee exemption if you cannot afford to pay the lodgement fee (see below
for further information and links to the forms).

If you need help completing these documents you can seek assistance from a lawyer. It is important
that you try and find a lawyer to assist you as soon as you receive your decision to allow enough time
for the lawyer to review your documents and give you advice within the 35 day appeal period.

What do | do with the above documents once completed?

Once you've completed the documents, you must file the documents with the FCC, and then serve
(give) the documents on the Minister. For help with filing and serving documents with the FCC, see our
‘HRLP Infosheet - Filing and Serving documents at the FCC (COVID-19)’ for more information.

Due to the ongoing COVID-19 pandemic, you do not have to go to the court to file your
documents. Special procedures are in place that allow you to file and serve your documents
electronically.
e To file a document with the FCC, you can do this by:
o Email: email the documents to: VIC.Filing@fedcourt.gov.au.
o Fax: fax the documents to: (03) 8600 3351.
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https://asrc.org.au/wp-content/uploads/2013/04/HRLP-Infosheet-FCC-Affidavit-Guide-last-updated-August-2020-1.pdf
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/forms-and-fees/court-forms/form-topics/All+Jurisdictions/form-fcc-affidavit
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/forms-and-fees/court-forms/form-topics/All+Jurisdictions/form-fcc-affidavit
mailto:VIC.Filing@fedcourt.gov.au

o Online: lodge the documents online using the eLodgement service using the following
link:
https://www.elodgment.fedcourt.gov.au/eLodgment/login.aspx?ReturnUrl=%2felodgm
ent%2fdefault.aspx.

= You will need to make an account to use the eLodgement service. For more
information on using the eLodgement service or using the ComCourts portal,
see our ‘HRLP Infosheet - Accessing your Court Files and ComCourts’ for
more information, or visit this link: hitps://www.fedcourt.gov.au/online-
services/elodgment/fag-started.
e To serve a document on the Minister, you can email the document to:
litigation.applications@homeaffairs.gov.au.

It is very important that you keep your copy of the stamped FCC application as you will need it when
you go to appointments at the Department, or when you speak to lawyers to get legal advice.

How much will it cost?
Application fee

There is an application fee to apply to the FCC. As of 5 July 2021, the current full fee for filing an
application with the FCC is $3,365 AUD. The fee usually changes each year." If you can show you
have financial difficulties and cannot pay the fee, or if or are in immigration detention or prison, you
can apply not to pay the fee (i.e. a fee exemption), or pay a discounted fee.

To apply not to pay the fee, you must fill in a form and give it to the Court at the same time as providing
your FCC application.

To apply not to pay the fee because you don’t have enough money (i.e. fee exemption on the basis of
financial hardship) you must use the ‘Application for Exemption from Paying Court Fees —
Financial Hardship’ form, which can be found here: https://www.fedcourt.gov.au/forms-and-
fees/court-fees/exemptions/quide-to-form-financial-hardship.

If you are in immigration detention, you can use a different form to apply to not pay the fee. This is
called an ‘Application for Exemption from Paying Court Fees — General’. This form is available
here: https://www.fedcourt.gov.au/forms-and-fees/court-fees/exemptions/quide-to-form.

Other Court fees

Throughout the FCC process there will be other fees payable to the Court (for example, a fee for your
hearing), other than the initial application fee mentioned above. Each time you receive an invoice for a
Court fee, you can apply not to pay it using the applicable forms linked above. You have to apply for
an exemption for each fee separately using the application forms linked above, following the same
process explained above. This means, each time you receive an invoice from the FCC for a Court fee

! To find out the current fee for a filing a migration application in the FCC, please use the FCC website:
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/forms-and-fees/fees-and-costs/
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https://www.elodgment.fedcourt.gov.au/eLodgment/login.aspx?ReturnUrl=%2felodgment%2fdefault.aspx
https://www.elodgment.fedcourt.gov.au/eLodgment/login.aspx?ReturnUrl=%2felodgment%2fdefault.aspx
https://www.fedcourt.gov.au/online-services/elodgment/faq-started
https://www.fedcourt.gov.au/online-services/elodgment/faq-started
mailto:litigation.applications@homeaffairs.gov.au
https://www.fedcourt.gov.au/forms-and-fees/court-fees/exemptions/guide-to-form-financial-hardship
https://www.fedcourt.gov.au/forms-and-fees/court-fees/exemptions/guide-to-form-financial-hardship
https://www.fedcourt.gov.au/forms-and-fees/court-fees/exemptions/guide-to-form
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/forms-and-fees/fees-and-costs/

you have to either demonstrate that you cannot pay that fee due to financial hardship or because you
are in immigration detention or prison.

Minister’s legal fees, or ‘costs’

If you lose your court case, you will be charged for the Minister’s legal fees. This can be very expensive.
Usually the legal fees are around $7500 or sometimes more — if you lose your case, this amount will
be a debt that you owe the Australian government. Having a debt to the Australian government can
impact on any future visa grant you may be otherwise eligible for. This is one of the reasons why it is
very important that you get legal advice about the chance of you winning your FCC case (i.e. your
prospects of success).

Your own legal fees

There are some lawyers who may provide you legal advice and assistance for free, or ‘pro-bono’ (such
as the lawyers at the ASRC), but most lawyers will charge fees for their work. When you speak to a
lawyer to get advice or assistance about your FCC application, you should ask them how much their
fees will be and they must give you an estimate. The lawyers must let you know when you will have to
pay their fees.

You can apply to Victoria Legal Aid (VLA) for a grant of legal assistance if you cannot afford to
pay a lawyer to represent you at the FCC. VLA will talk to you about how much money you and your
partner (if you have one) earn and how much money you have saved/your assets (such as any cars or
property you own). If you earn above a certain amount, or have a certain amount of savings or assets,
they may not be able to assist you.

To contact VLA and apply for their assistance visit: https://www.legalaid.vic.gov.au/get-legal-services-
and-advice/get-lawyer-to-run-your-case. To find other organisations that may be able to provide you
with legal advice or assistance, see our ‘HRLP Infosheet — CLC Referral Sheet (Vic)'.

Is there a time limit to apply?

If the IAA or AAT makes a negative decision (i.e. if they agree with the Department’s decision to not
grant you a Protection visa), you have 35 days from the date of the IAA or AAT decision to apply to
the FCC.

If you miss the deadline to apply to the FCC, you can ask the FCC to give you an extension of time to
file your FCC application. You must ask for an extension at the same time as giving the Court your
application for review and give reasons why you need the extension.

The reasons why you are asking for an extension of time to apply to the FCC must be included in the
Application form and the Affidavit (see ‘How do | apply to the FCC?’ above). You must have very good
reasons for missing your initial deadline otherwise the FCC will not grant you an extension of time.

The Court will usually decide whether to give you an extension of time when they make a decision on
your entire application. This can sometimes be after you have your final hearing (see ‘What happens
after | apply to the FCC?’ below).

Legal Disclaimer: The information contained in this form is general information and does not
constitute legal advice or migration advice. Last updated: 5 July 2021



https://www.legalaid.vic.gov.au/get-legal-services-and-advice/get-lawyer-to-run-your-case
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What happens to my Bridging Visa when | apply to the FCC?

If you are on a Bridging Visa, then that Bridging Visa may expire after you have been notified of a
negative decision by the AAT or IAA. You might be able to check your Bridging Visa expiry date using
the Visa Entitlements Verification Online (VEVO) system on the Department’s website. You can access
VEVO here:
https://immi.homeaffairs.gov.au/visas/already-have-a-visa/check-visa-details-and-conditions/check-
conditions-online.

If you hold a Bridging Visa A, B or C, it will most likely expire either 28 or 35 days after the date of your
AAT/IAA decision. You should seek legal advice about your visa expiry date. You can also check the
documents from the Department when your Bridging Visa was first granted, or when you received your
Department decision as these documents might explain when your Bridging visa expires.

If you hold a Bridging Visa E, it will most likely expire 28 or 35 days after the date of your IAA or AAT
decision, or it might have an entirely different expiry date.

It is very important to remember that your Bridging Visa might expire BEFORE the deadline to
apply to the FCC. In this situation, you should try to lodge your FCC application before your
Bridging visa expires. Once you have applied to the FCC for judicial review, you should apply
to the Department for a new Bridging Visa using Form 1005 — ‘Application for a Bridging visa’.
This form is available online here: https://immi.homeaffairs.gov.au/form-listing/forms/1005.pdf. You
can get advice and assistance from a migration agent or lawyer if you need help with this form.

Once you have completed this form, you should attach a copy of your stamped FCC application and
post it to the DHA office in your state. You may also be able to apply for a Bridging Visa through
ImmiAccount.

It is important to note that not all people who apply for judicial review to the FCC will be granted a
Bridging Visa while they wait for the outcome of the FCC application. If you are granted a Bridging
Visa, you may not have the right to work or access to Medicare. You can seek legal advice about your
options for a Bridging Visa.

Do | need a lawyer to apply to the FCC?

It is recommended to get legal advice about lodging your FCC application and other court documents.
You can also get a lawyer to represent you at your FCC hearing. The Court will only look at the way
the IAA or AAT used the law when they made their decision about your visa application. The Court will
not reconsider your refugee claims. This process can involve technical legal arguments, which can be
very difficult to understand if you are not a lawyer. You should obtain legal advice and assistance as
soon as possible after you receive your decision.
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If you do get legal advice, your lawyer should give you advice about whether your case has a chance
of success at the FCC. It is important that you talk to your lawyer about this because it can be very
expensive to run a court case if there is no chance of success.

In order to assist you with your FCC case, all lawyers are required to certify to the court that they
believe your case has a reasonable chance of success. If they assess that your case does not have a
reasonable chance of success, then they will not be able to represent you, even if you can afford to
pay the lawyer’s fee. Lawyers must provide you clear advice about their opinion of your chances of
winning.

If a lawyer agrees that you have an arguable case in Court and agrees to represent you, they should
let the Court know that they are representing you and the Court and Minister’s lawyers will send all of
the letters and documents about your case to your lawyer directly. If a lawyer agrees to represent you
at Court, it is called going ‘on the record’.

Usually your lawyer will organise a barrister to argue your case at your court hearing. A barrister is a
special lawyer who is an expert at arguing cases in Court.

Can my migration agent help me with my FCC hearing?

If your migration agent is also a lawyer then they might be able to help you with your Court documents
and your court hearing.

If your migration agent is not a lawyer, they cannot represent you in Court because only lawyers are
allowed to represent people in Court.

What happens after | apply to the FCC?
Directions Hearing

When you apply to the FCC, you will be given a date for your first court hearing. This is called a
Directions Hearing. This hearing might not happen until 1-2 years after you lodge your FCC application.

Due to the ongoing COVID-19 pandemic, all Directions Hearings are being held electronically.
For more information on these processes, see our ‘HRLP Infosheet - Directions Hearings at the
FCC (COVID-19)'.

The Directions Hearing is where the judge will set a timetable of all the important dates for your case.
None of the legal arguments about your case will be discussed at this hearing. The judge will usually
deal with other administrative matters about your application.

You must go to your Directions Hearing at Court or your application may be dismissed, unless the
Court tells you otherwise. If you are very unwell or unable to attend because of an emergency situation,
you must let the Court know as soon as possible that you can’t attend and you should try to provide
any documents you have, such as medical certificates, that support your reasons for non-attendance.
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If you miss your Directions Hearing and your case is dismissed, you should get legal advice as soon
as possible. Unless you have a very good reason for missing the Directions Hearing, it is unlikely that
you will be able to have your case re-opened by the Court.

Next steps in the Court process

After the directions hearing, you will receive a book of documents with all the information about your
case called a “Court Book”. After receiving the Court Book, you (or your lawyer) need to make a written
argument to the Court about why the IAA or AAT made an ‘error of law’ in your case. This argument
must be sent to the FCC and to the lawyers representing the Minister.

You will receive important letters and documents from the lawyers representing the Minister. You
should read these carefully and provide copies of them to the lawyer you are getting help from, if they
are still deciding whether they can assist you and are not ‘on the record’ for your application yet.

You will also receive a written argument in response from the Minister’s lawyers.

Final hearing

Once the Court has allocated your case to a Judge, you will be given a ‘final hearing’ date.

You or your lawyer must attend the final hearing for your case. At the final hearing the Judge will hear
your arguments and the Minister’s lawyers’ arguments. The Judge may ask questions about your case.
If you have a lawyer representing you, you do not need to speak at the hearing. If you are representing
yourself, the Judge will ask you questions about your case.

Can | stop my FCC application?

If you decide that you do not want to continue with your application, you can ask the Court to
discontinue your case by filling a form called a Notice of Discontinuance with the FCC Registry.

If you discontinue, you will still have to pay the Minister’s legal fees, known as ‘costs’. The amount you
have to pay will depend on when you discontinue your case. Normally, you will be required to pay costs
according to a standard amount set by law. This is referred to as ‘scale’ costs. The current scale costs
for FCC matters is as follows:

Stage your case is at when you Costs you will likely owe, ‘scale costs’?
discontinue

Before or at the first court date/hearing $1864

(usually the Directions Hearing)

After the first hearing, but before the final $3,737

hearing

After the final hearing, but before the FCC $5,227

makes their decision

2 Federal Circuit Court Rules 2001, Schedule 1 Costs, ‘Part 3 — Migration proceedings’.

Legal Disclaimer: The information contained in this form is general information and does not
constitute legal advice or migration advice. Last updated: 5 July 2021




The costs you owe if your FCC application is unsuccessful might be more than these ‘scale’ amounts.

When will | get a decision about my case?

A decision will not usually be given on the day of your final hearing. It generally takes 3 — 12 months
to receive a decision but it can also be longer or shorter. If you are in immigration detention, the
FCC will try to make a decision on your case as quickly as possible.

What happens if | win at the FCC?
If you win at the FCC, this does not mean you will be granted a Protection Visa. Your case will

be sent back to the AAT or the IAA and they will make a new decision based on whether or not
you meet the definition of a refugee or are owed complementary protection.

If your case is sent back to the AAT, you will most likely be invited to a hearing at the AAT. You will
have to present all of your claims to the AAT. If there is new information about your case, you can
provide this information to the AAT. The AAT Member will decide your case and will have to consider
all of the information provided. You should get legal advice as soon as possible about what to do if
your case is sent back to the AAT.

If your case is sent back to the IAA, you are unlikely to be interviewed. You can request an interview if
there is information you want to provide to the IAA in person, but the IAA will decide whether a new
interview is necessary. You can give new information to the IAA in writing, but you should provide it to
the IAA as quickly as possible as they can make a new decision at any time and usually make decisions
within one month. The IAA may not necessarily consider the new information when making a new
decision about your case. You should get legal advice as soon as possible about what to do if your
case is sent back to the IAA.

What happens if my case is unsuccessful at the FCC?

If your case is unsuccessful at the FCC, you have 3 options:
1. You can appeal your case to a higher court, known as the Federal Court of Australia (Federal
Court); or
2. You can request the Minister to grant you a visa or allow you to apply for a protection visa
again (this is called applying for Ministerial intervention). You may be able to do this while
appealing your case. However, very few requests for Ministerial Intervention are successful; or
3. You can return to your country of origin.

You can appeal to the Federal Court within 28 days of your FCC decision. It is very important that you
get legal advice about whether your case will succeed at the Federal Court before you appeal. If you
decide to appeal, and you do not win the appeal, you will have to pay the Minister’s legal fees — this
can be thousands of dollars and will be a debt that you owe the Australian government.
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Your Bridging Visa is likely to expire after the FCC makes a decision to dismiss your case. You should

contact the Department of Home Affairs to discuss your options to remain lawful while you are in
Australia.

Disclaimer: This fact sheet provides general information to people seeking asylum in Australia
through the onshore protection visa application process according to the law in July 2021. This fact
sheet is not legal advice. You should not rely on this fact sheet to make decisions about your
immigration matter. We strongly recommend that you get independent advice from a qualified legal
practitioner or a registered migration agent. For information please visit: https://www.mara.gov.au.

Date: 5 July 2021
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